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Court of Appeals of the District of Columbia. 


No. 3505. 

Morris Weinstein, Appellant, 

vs. 

The Julius Lansburgii Furniture and Carpet Company, a 

Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 54725. 

The Julius Lansburgii Furniture and Carpet Company, a 

Corporation, Plaintiff, 

vs. 

Morris Weinstein, Defendant. 

United States of America, 

District of Columbia, 88: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed June 7, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 54725. 

The Julius Lansburgh Furniture and Carpet Company, a 

Corporation, Plaintiff, 

vs. 

Morris Weinstein, Defendant. 

The plaintiff, The Julius Lansburgh Furniture and Carpet Com¬ 
pany, a corporation, sues the defendant, Morris Weinstein, for money 
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2 


M. WEINSTEIN VS. THE J. LANSBURGH, ETC., CO. 


payable by the defendant to the plaintiff for goods sold and delivered 
to the defendant; for work and materials provided by the plaintiff 
for the defendant at his request ; and for money lent by the plain¬ 
tiff to the defendant; and for money paid by the plaintiff for the 
defendant at his request; and for money received by the defendant 
for the use of the plaintiff; and for money found to be due from 
the defendant to the plaintiff on accounts stated between them. 

And the plaintiff claims of the defendant the sum of $1,447.23, 
with interest thereon from April 11th, 1912, according to the par¬ 
ticulars of demand hereto annexed and made a part hereof, besides 
the costs of this suit. 

HARRY H. HOLLANDER, 

Attorney for Plaintiff. 


2 Affidavits of Julius Lansburgh. 

District of Columbia, ss: 

I. Julius Lansburgh, being first duly sworn according to law, upon 
oath depose and say: That I am the general manager of The Julius 
Lansburgh Furniture and Carpet Company, a corporation, named as 
the plaintiff in the above entitled cause of action, in which Morris 
Weinstein, is named as the defendant, and that I am duly authorized 
and qualified to make this affidavit, having personal knowledge of the 
matters herein stated; that the plaintiff has a good cause of action 
against the said defendant, which cause of action is as follows: 

That, to wit, during the years of 1911 and 1912, and at divers 
other times, defendant purchased from the plaintiff the goods, wares 
and merchandise and had the work and labor performed, and hired 
the goods and chattels, as is more particularly set out in the particu¬ 
lars of demand hereto attached and made a part hereof, on the days 
and at the prices therein stipulated and set forth; that the said goods, 
wares and merchandise were of the kind, quantity and quality or¬ 
dered by the defendant and were delivered to the defendant and by 
him accepted and the work and labor was performed for the de¬ 
fendant at his request and bv him accepted and the goods and chat¬ 
tels hired by the plaintiff to the defendant were accepted by the 
defendant; and the defendant promised to pay the plaintiff for the 
said goods, wares and merchandise and the work and labor performed 
and for the hire of the goods and chattels the sum of $1,717.76, 
as is more fully set out in the said particulars of demand, 

3 which prices were reasonable and usual; that, to wit, during 
the years 1911 and 1912, and at divers other times defendant 

has paid on said account or has been given credit for the sum of 
$270.53, as is more fully set out in the said particulars of demand; 
that there is now a balance due and owing by the defendant to the 
plaintiff of the sum of $1,447.23, which the defendant promised to 
pay to the plaintiff, but notwithstanding his said promise the de¬ 
fendant has not, nor has anyone in his behalf, paid the said sum 
of $1,447.23, or any part thereof, although often requested so to do, 
and there is now justly due and owing to the plaintiff from the de- 
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fendant the sum of $1,447.23, together with interest on same from 
April 11th, 1912, exclusive of all set-offs and just grounds of defense. 

Deponent further says that the defendant has no just defense to 
the aforesaid action. 

JULIUS LANSBURGH. 

Subscribed and sworn to before me this 7th day of June, 1912. 

[seal.] JESSE \V. NICHOLSON, 

Notary Public, D. C. 


District of Columbia, ss: 

Personally appeared before me, Julius Lansburgh, who being first 
duly sworn, on his oath declares and says: That he makes this affi¬ 
davit as the general manager and agent for plaintiff in this cause, 
wherein The Julius Lansburgh Furniture and Carpet Com- 
4 pany, a corporation, is named as plaintiff, and Morris Wein¬ 
stein, is named as defendant; that he knows that the said 
defendant is a nonresident of the District of Columbia and has estate 
or debts owing to him in said District, and knows that the said plain¬ 
tiff has a just right to recover against the said defendant what it 
claims in the declaration filed in this cause, viz: the sum of $1,447.23 
with interest on said sum from April 11th, 1912, exclusive of all set¬ 
offs and just grounds of defense, as per bill of particulars with said 
declaration filed. 

JULIUS LANSBURGH. 

Subscribed and sworn to before me this 7th day of June 1912. 

[SEAL.] JESSE W. NICHOLSON, 

Notary Public, D. C. 


Affidavit of Frank A. Dunn. 

District of Columbia, ss: 

Personally appeared before me, Frank A. Dunn, who being first 
duly sworn on his oath declares and says: That he makes this affi¬ 
davit as a witness for the plaintiff, in the declaration filed herewith in 
said Court, wherein The Julius Lansburgh Furniture and Carpet 
Company, a corporation, is named as plaintiff, and Morris Wein¬ 
stein, is named as defendant, and in support of the affidavit of Julius 
Lansburgh filed herewith; that he knows that the said defendant is 
a non-resident of the District of Columbia and has estate or 
5 debts owing to him in said District and, further, that he is 
acquainted with the business relations of the said plaintiff and 
defendant knows that the said plaintiff has a just right to recover 
against the said defendant what it claims in the declaration filed as 
aforesaid, viz: the sum of $1,447.23 with interest on said sum from 




•J 


M. WEINSTEIN VS. THE J. LANSBURGH, ETC., CO. 


April 11th 1912, exclusive of all set-offs and just grounds of defense, 
as per bill of particulars with said declaration filed. 

FRANK A. DUNN. 


Subscribed and sworn to before me this 7th day of June 1912. 

[SEAL.] JESSE W. NICHOLSON, 

Notary Public, D. C. 

Particulars of Demand. 

Washington, D. C., June 6, 1912. 

Morris Weinstein, Bought of The Julius Lansburgh Furniture and 
Carpet Company, Furniture, Carpets, Upholstery, Fabrics, In¬ 
terior Decorations, etc., 512 Ninth Street N. W. 

Folio — 


1 oak table. 12.50 

Repairing and golding mirror. 20.00 

1 rug for office, no charge. .... 

9 Axminster rugs—Rooms 205-305-405, @ 

15.50 . 139.50 

6 

Fixing over three pieces furniture. 9.50 

21 Wardrobes 10.50. 220.50 

32 Costumers with hooks 3.00. 96.00 

45 Medicine cabinets 3.00. 135.00 

23 Washstands 7.50. 172.50 

23 Panels, making on frames and placing in 
position . 160.00 

1 Picture. 1.10 

2 large pictures loaned for 6 months. .... 

Repairing parlor cabinet. 6.00 

Difference in exchange 6 pr. laces @ 2.15. . .. 12.90 

4 pr. laces 6.80. 27.20 

71 chairs tipped in rubber @ 20^. 14.20 

12%% profit only charged on 9 rugs.. 139.50 


32 costumers . 96.00 

_ i 

408.00 49.00 


1,075.90 

Cr. 1 pr. green curtains returned $3.38. 3.38 

--- 1,072.52 


1,072.52 
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On this bill no percentage is charged on 


21 Wardrobes. 220.00 

45 cabinets. 135.00 

23 panels . 160.00 


515.50 


Jan. 8. Account rendered. 1,072.52 

16. Dif. in cost of 20 tops between 

36" and 42" tops. 8.40 

- 8.40 

31. 1 Bed. 16.25 

1 spring . 4.75 

1 mattress. 9.15 

1 rocker . 5.75 

1 chair . 4.75 

1 dresser. 17.15 

1 table . 5.10 


62.90 

12y 2 % . 7.87 


Feb. 5. 1 Ax. rug. 15.50 

121/2%. 1.94 


17. 3 doz. picture hooks 25^ 
3 pc. picture wire 15^ 
3 doz. screw eyes 10^.. 


26. 1 pc. rubber. 

6 mah. costumers. 31.20 

121 / 2 %. 3.90 


7 

Feb. 29. 12 mah. tops 3.50. 42.00 

freight. 2.40 

12%%. 5.55 


2 doz. picture hooks. 

Mar. 2. 1 mirror. 5.50 

5 mirrors 2.90. 14.50 

2 tables 7.50 . 15.00 


70.77 


17.44 

.75 

.45 

.30 

2.50 


35.10 


49.95 

.50 


35.00 

121 / 2 %. 4.37 

- 39.37 

Madras curtains for windows and 
doors, put up complete with 

rods. Est. 115.00 

7. 1 chair. 4.85 

12y 2 %.60 


5.45 
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Mar. 4. Framing picture (License). 2.00 

59 chairs tipped in rubber. 11.80 

12. 1 wardrobe . 17.90 

1 dresser. 17.15 

12%%. 4.38 

- 39.43 

13. 1 gross picture hooks. 1.75 

2 “ screw eyes 50^. 1.00 

2 boxes wire. .45 

30. 1 Lace panel Special. 10.00 

2-3 fold screens—del. Feb. 21-12. 15.00 

4 chairs del. Sep. 21-11. 8.00 


1,507.93 

Credits. 

Feb. 13. 1 dresser. 17.15 

1 bed. 13.25 

2 beds. 32.50 

2 springs, 4.75. 9.50 

2 mattresses . 19.50 

1 rocker . 5.75 

1 chair . 4.75 

1 table. 5.10 


107.50 

12i/ 2 %. 13.44 

- 120.94 

19. 1 mattress. 9.15 

1 pr. portieres. 4.00 


13.15 

12%%. 1.64 

- 14.79 

29. 12-36" tops, 1.98. 23.76 

12%%. 2.97 

- 26.73 

1 washstand. 7.95 

12 %%. 99 

- 8.94 

2 Rugs, 15.50. 31.00 

12y 2 %. 3.88 

- 34.88 


206.28 
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8 Merchandise . 1,507.93 

Hire bill (Itemized below). 207.50 


1,715.43 

. Credit. $206.28 

4 chairs . 8.00 

4 tables. 20.00 

- 234.28 

- 1,481.15 

Apr. 11. Protest fees. 2.33 


Credit standing desk, revolving 
chair, $36.25. 


1,483.48 

36.25 


Hired Goods. 


1,447.23 


March 27. Hire 50 Iron beds, 

50 springs, 

50 mattresses, 
100 pillows, 

100 sheets, 

100 pillow cases, 


50 comforts, . 150.00 

March 28. “ 5 beds, 

5 springs, 

5 mattresses, 

5 comforts, 

10 pillows, . 15.00 

April 5. 11 100 fold, chairs, . 12.50 

10 couches, 

10 mattresses, 

20 pillows, 

10 comforts,. 30.00 

- 207.50 


Pleas. 


Filed July 1, 1912. 

******* 

1. Now comes the defendant, Morris Weinstein, by his attorneys, 

Leckie, Cox and Kratz, and for plea to the declaration filed 
9 in the above entitled cause, and to each and every count 
thereof, says that he is not indebted as alleged. 

2. For further plea to said declaration, and to each and every 
count thereof, the defendant says that he did not promise as in said 
declaration alleged. 
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3. And for further plea to said declaration, the defendant says 
that he is not indebted to the plaintiff in the sum alleged, or in any 
other sum whatever, but that the plaintiff was at the commencement 
of this suit, and still is, indebted to the defendant in a sum which 
the defendant estimates to be One Thousand Dollars ($1,000.00), for 
that, heretofore, to-wit, on the 27th day of November, 1911 the de¬ 
fendant paid to the plaintiff the sum of $11,459.83, which the de¬ 
fendant avers was at least $1,000.00 more than the plaintiff was 
* entitled to receive at that time upon a proper accounting between 
them, which accounting the plaintiff then agreed to render to the 
defendant and to give to the defendant credit for such amount as 
should appear from said accounting had been overpaid to said plain¬ 
tiff, but that the plaintiff has failed and refused and still refuses to 
render to the defendant such accounting as aforesaid; wherefore, the 
defendant claims that the plaintiff is still indebted to him in the sum 
of $1,000.00, which sum the defendant is willing may be set off 
against such, if any part of the plaintiff’s claim as may be found 
upon the trial to be due to it from this defendant, and asks that 
judgment may be entered in his favor for the excess of the defend¬ 
ants ’claim over and above such sum as may be found due to the 
plaintiff. 

LECKIE, COX & KRATZ, 

Attorneys for Defendant. 


10 Affidavit of Morris Weinstein. 

♦ ♦ * * ★ ♦ ★ 
District of Columbia, To-wit: 

Personally appeared before me, Morris Weinstein, who being first 
duly sworn according to law, deposes and says as follows: He is the 
defendant in the above entitled cause in which the Julius Lansburgh 
Furniture & Carpet Company, a corporation, is named as plaintiff. 
He denies that he is indebted to the plaintiff in the sum of $1,447.23, 
as claimed in the declaration and particulars of demand filed by the 
plaintiff, or any part thereof, and says that he has a good defense to 
the whole of the plaintiff’s claim, which said defense is as follows: 

In November, 1911, he purchased certain goods and chattels from 
the plaintiff, which he, in turn, transferred to the New Winston 
Hotel Company, and he paid in full for said goods and chattels on 
the 27th day of November, 1911. This defendant denies that he or 
any person under his direction or authority ever hired any goods 
from the plaintiff and he knows nothing whatever concerning the 
said claim for hired goods mentioned in the declaration and bill of 
particulars. After said 27th day of November, 1911, the only goods 
purchased by him from the plaintiff were: 








*00 '*0X3 'HQHIiaStfVT T 3HX *SA KiaxstfiaA*. H 9 

21 wardrobes at $10.50 each. $220.50 

45 medicine cabinets at $3.00 each. 135.00 

and the only services rendered for him by the plaintiff after 
said date was the repairing and regilding of a mirror at 

the cost of . 20.00 

and the repairing of 3 pieces of furniture at a 
11 cost of. 9.50 


making a total of . $385.00 


On account of the said sum of $385.00, he is entitled to the fol¬ 
lowing credits: 

For the return of goods, as shown on page 4 of the 


bill of particulars, purchased prior to Nov. 27, 

1911 . $206.28 

For return of desk and chair, as shown on page 5 

of bill of particulars. 36.25 

To commission 12M>% . 4.53 

For return of one pair curtains, as shown on page 

1 of bill of particulars. 3.38 

He is also entitled to a credit of. 15.00 

- $265.44 


which was overcharged for interest on a promissory note, 
payable to the plaintiff on June 3, 1912, and inadver¬ 
tently paid by defendant on that date, as a result of the 
wrongful alteration by the plaintiff of said promissory 
note, so that $15.00 was added to the amount actually 
due thereon, which said amount was collected from the 
defendant through plaintiff’s bank before the defendant 
had an opportunity to observe such alteration. 

Leaving a balance after the deduction of said credits of. . . $119.56 

12 Defendant claims a still further credit, the exact amount 

of which he has not been able to ascertain, but which he 
avers and expects to prove at the trial is largely in excess of any 
balance justly owing to the plaintiff, which said credit arises on the 
following grounds: At the time of the purchase by this defendant 
of goods from the plaintiff in the Fall of 1911, as aforesaid, it was 
agreed between them that the oak furniture then purchased by the 
defendant would be new and shipped direct from the factories at 
Grand Rapids, Mich., and the balance of said goods would likewise 
be new and shipped direct from the factories to the defendant, for 
which he agreed to pay the plaintiff the actual net cost to it, plus a 
profit of 12Vo%, the amount to be charged against the defendant to 
be determined from the invoices for said goods received by the plain¬ 
tiff; that on the 27th day of November, 1911, defendant gave the 
plaintiff in notes the sum of $11,459.83, for said goods and chattels 
so purchased, all of said notes having since been paid by defendant; 
that at the time these notes were given the plaintiff estimated the 
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cost of the goods purchased by defendant at the amount last afore¬ 
said but the invoices for said goods were not furnished by the plain¬ 
tiff, the payment being made at that time upon the urgent request 
of plaintiff so that it might obtain cash discounts for the benefit of 
the defendant, it being then represented by the plaintiff and under¬ 
stood by the defendant, that certain changes and substitutions were 
to be made in the goods which had been delivered at that time, and 
that when such changes had been made the invoices would be pro¬ 
duced by the plaintiff to show to the defendant the actual 
13 cost to the plaintiff of the goods supplied to him, and that, 
when such invoices were produced and the exact amount 
which the defendant was to pay for said goods calculated therefrom, 
any overpayment included in said sum of $11,459.83 should be re¬ 
turned to him; but he says that notwithstanding he has repeatedly 
called upon the plaintiff for the production of said invoices, in order 
that the amount the defendant should have paid might be ascer¬ 
tained and a credit allowed him for such overpayment as was made, 
the plaintiff has refused and still refuses to produce the said invoices 
in accordance with the contract and agreement of the parties. De¬ 
fendant, therefore, avers and believes, and axpects to be able to prove 
at the trial of this cause, upon the production of said invoices by the 
plaintiff, that it was overpaid for the goods furnished to him in the 
Fall of 1911 as aforesaid, and that he is entitled to a credit against 
the plaintiff for the amount of such overpayment, which amount, as 
he believes, is largely in excess of the balance owing to the plaintiff 
as aforesaid. He believes the defendant, on a just accounting be¬ 
tween them, will be shown to be indebted to him to the extent of at 
least $1,000, and he asks that judgment may be entered in his favor 
against the plaintiff for such sum as may be found to be due him 
upon the trial. 

MORRIS WEINSTEIN. 

Subscribed and sworn to before me this 1st day of July, A. D. 1912. 

[seal.] DORA V. SUMMERS, 

Notary Public, D. C. 


14 
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Joinder of Issue. 
Filed July 9, 1912. 


The plaintiff joins issue on the several pleas of the defendant filed 
in the above entitled cause. 


HARRY H. HOLLANDER, 

Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 

Friday, January 23rd, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

* * * * * * * 

Upon motion of defendant’s attorney, this cause is hereby referred 
to the Auditor of this Court, to audit and state the accounts and 
dealing between the parties hereto, with instruction to report his 
findings herein to this Court. 

Further the motion to set this case for trial is continued for hear¬ 
ing until after the report of the Auditor be filed or until the further 
order of the Court. 

15 Report of the Auditor. 

Filed October 10, 1916. 

* * * * * * * 

The above mentioned cause was referred to the Auditor January 
23, 1914, and the following is quoted from the Law Minutes of 
the Court, Volume 59, page 281: 

“Upon motion of defendant’s attorney, this cause is hereby re¬ 
ferred to the Auditor of this Court, to audit and state the accounts 
and dealing between the parties hereto, with instruction to report his 
findings herein to this Court. 

“Further the motion to set this case for trial is continued for hear¬ 
ing until after the report of the Auditor be filed or until the further 
order of the Court.” 

Upon the case being brought to the attention of the Auditor, due 
notice was sent to the attorneys for the respective parties, and the 
first hearing before the Auditor was held on July 20, 1916, and the 
testimony closed at the hearing held on July 28, 1916, the record of 
testimony being submitted herewith, together with the exhibits and 
kindred papers. 

From the testimony adduced before the Auditor it develops that 
the defendant, Weinstein, contracted orally with the Julius Lans- 
burgh Furniture & Carpet Company, a corporation, to furnish and 
deliver certain furniture and furnishings for the Winston Hotel in 
this city. The plaintiff, hereinafter referred to as Lansburgh, was to 
furnish defendant with certain furniture and furnishings at the 
actual net cost to Lansburgh of the articles, plus twelve and one-half 
per cent profit to plaintiff, plus freight from points of shipment to 
Washington. 
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Certain other articles were supplied by Lansburgh to Wein- 

16 stein at agreed prices. In other words, the net profit of twelve 
and one-half per centum to Lansburgh did not apply in each 

and every instance (Record, p. 27). 

At the hearings before the Auditor the defendant contended that 
Lansburgh was his agent, and thus would be accountable in the strict¬ 
est sense to his principal, but the contention as to the agency of 
Lansburgh is of no importance, in view of the facts adduced at the 
hearings, coupled with the long period of time that intervened before 
this allegation was set up by the defendant. 

Throughout the testimony one Schweyer is referred to, and he un¬ 
doubtedly was the agent of Weinstein. Thus, with the legal status 
of Schweyer fixed as the agent of Weinstein, the Auditor now feels 
justified in eliminating any proper ground for supposing that Lans¬ 
burgh was dealing with the Winston Hotel Company, a Corporation, 
instead of with Weinstein personally. If this be done, the disen¬ 
tangling of the finely spun technicalities may be simplified, especially 
in view of the fact that when Lansburgh proposed to sue out an 
attachment for the goods, a bond was given by Weinstein, a copy 
of which accompanies this report, marked “Auditor’s Exhibit A.” 

The allegation that Lansburgh was the agent of Weinstein is not 
presented to the Court in any paper filed in the case, and the Auditor 
maintains that it is too late to here present the question for the first 
time. In other words, it is an issue not raised by the pleadings, and 
upon which no testimony was adduced before the Court. The de¬ 
fendant cannot now attempt to cure the legal infirmities of his de¬ 
fense by beclouding the issues. 

17 Furthermore, the counsel for the defendant have errone¬ 
ously treated the relation of Weinstein and Lansburgh as 

principal and agent, with all the attending duties and obligations of 
agency on the part of Lansburgh. The evidence is irrefutable that 
the true relation is that of buyer and seller, respectively. 

Having now established the legal status of Schweyer as the agent 
of Weinstein, admission by the agent, Schweyer, of the receipt of 
the goods specified in Exhibit 1 is nothing more nor less than the 
admission of the principal, as it is clearly shown that the statement of 
the agent was made within the apparent scope of his authority. At¬ 
tention is also respectfully invited to Exhibit No. 2, wherein the 
agents of Weinstein acknowledge receipt of goods and merchandise 
on behalf of their principal, Weinstein. 

Had the principal, Weinstein, instead of the agent, Schweyer, 
employed the instrumentalities of pencil and paper in acknowledg¬ 
ing the receipt of the goods from Lansburgh, the legal effect would 
not have been strengthened thereby. Therefore, the written ad¬ 
mission of the agent, Schweyer, made within the apparent scope of his 
authority, is clearly admissible against the principal. In other and 
more exact words, the admission of the agent, Schweyer, in this 
case was, and is, in legal effect, the statement of the principal. 

The mles dependent upon this principle of agency are not arbi¬ 
trary rules, but, on the contrary, are founded in reason and justice, 
invoked, primarily, for the purpose of preventing principals from 
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arbitrarily repudiating the duly authorized acts of their agents. 

18 From the foregoing it will be seen that the defendant, 
Weinstein, seeks to have the cause reported upon by the 

Auditor upon an issue not raised by the pleadings, that is, incon¬ 
sistently contending that Lansburgh was in the same category with 
Schweyer, the claim being set up that both Schweyer and Lansburgh 
were Weinstein’s agents, but that contention is held to be as ground¬ 
less as the claim set up by the defendant that Lansburgh was dealing 
with the Winston Hotel Company, a Corporation. It is an elementary 
rule of law that a person has a right to determine with whom he will 
contract. He cannot have another person thrust upon him, against 
his express will, and it seems to be shown by a fair preponderance of 
testimony that Weinstein was the actual purchaser. Furthermore, 
counsel for the defendant (Record, pp. 9 and 80) stated that it would 
be shown that certain furniture was turned over by Lansburgh for 
the benefit of the Winston Hotel Company, a Corporation, the de¬ 
fendant’s counsel claiming that Weinstein was in no sense responsible 
for such furniture, but the counsel for the defendant utterly failed 
to make any showing to that effect. 

The testimony adduced before the Auditor convinces him that the 
invoices and freight bills referred to throughout these proceedings 
were left with the defendant, and that he is properly accountable for 
their non-production before the Auditor. 

The attorneys for the defendant cited to the Auditor decisions 
which are seemingly favorable to the defendant. However, none of 
these cases is of value to the Auditor. The citation of authorities, 
without a careful consideration of the facts of each particular 

19 case, is not at all profitable or helpful. Facts usually change 
with each succeedings case, but principles are lasting. 

From the testimony adduced before me and a close scrutiny of 
the record evidence, the view I take of this case is that there is no 
plausible ground upon which to rest the contention of Weinstein that 
Lansburgh was his agent. It is certainly clear that the contention 
of Weinstein is not supported by any legitimate inference from the 
testimony. 

Now, coming to the matter of the settlement between Weinstein 
and Lansburgh, governing the original transaction involving $11,- 
459.83, I am clearly of the opinion that this was a separate and 
distinct transaction from the matter now specifically in controversy, 
and that Weinstein is properly foreclosed from any attempt to pre¬ 
sent this second and distinct transaction as a continuation of the 
first. 

The further error in which counsel for defendant have fallen is 
in attempting to treat the present claims of Lansburgh as a con¬ 
tinuing contract. 

The conclusion that the transaction involving $11,459.83 was 
closed by the settlement on November 27, 1911, is the only reason¬ 
able one that the Auditor can form under all the facts and circum¬ 
stances. On this last mentioned settlement Weinstein gave his 
notes in the sum of $11,459.83 (Record, p. 50). Originally these 
notes were due and payable monthly, but various extensions were 
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asked for by Weinstein and granted by Lansburgh, the method of 
settlement being shown on pages 51 and 52 of the record. 

Aside from the record evidence and the correspondence be- 

20 tween Weinstein and Lansburgh, Exhibit No. 3, all reason¬ 
ing, by analogy, goes to show that the payment by Wein¬ 
stein to Lansburgh of $11,459.83 was not a “round sum” settlement, 
nor was it based upon a mere estimate or approximation of the sum 
then due and payable to Lansburgh by Weinstein. 

In summarizing, there is nothing to support the contention of the 
defendant, Weinstein, that Lansburgh was his agent, or that of the 
Winston Hotel Company, especially when it is so clearly shown 
that Lansburgh was not expending the funds of a principal, but 
was delivering articles, in many instances taken from his (Lans- 
burgh’s) establishment, and delivering them to Weinstein, or the 
latter’s duly authorized agent, and for which Lansburgh is now, 
and has been for a long period, diligently seeking payment. 

Much stress is laid upon the non-production by Lansburgh of 
certain invoices, etc., but all essential books and records pertaining 
to the transactions between Lansburgh and Weinstein were pro¬ 
duced before the Auditor, and have been carefully examined by 
him. From the Auditor's examination of the books and records it 
develops that Lansburgh, like many other extensive dealers in mer¬ 
chandise, does not retain longer than a year or two what are gen¬ 
erally designated as ephemeral papers, occupying valuable space 
until their purpose has been served (Record, p, 70). Under this 
classification would come invoices and kindred papers, as financial 
settlements with manufacturers are not based upon the invoices, and 
even if they were, it is clearly shown that in many instances Lans¬ 
burgh purchased various articles in large quantities, as an 

21 example, say, one hundred brass beds of a certain style and 
price, purchased from Simmons Manufacturing Company, 

Kenosha, Wisconsin, fifty of which beds, we will say, were delivered 
to Weinstein, and the other fifty placed in the stock room or on the 
floors of Lansburgh’s establishment. 

At the hearings before the Auditor, Lansburgh advised Weinstein 
concerning the names and addresses of the parties from whom Lans¬ 
burgh purchased the goods (Record, pp. 33, 68 & 69), and the 
Auditor cannot escape the conclusion that a business man of the 
extended experience of Weinstein would most assuredly be conver¬ 
sant with the current prices of the article delivered for the purpose 
of furnishing his hotel, especially when it appears to be conclusively 
proven that the invoices on which the settlement of November 27, 
1911, was based, were turned over to Weinstein, together with the 
freight bills. 

The Auditor fails to find that the principle of agency applies in 
the slightest degree to Lansburgh; furthermore, that Lansburgh has 
submitted proper accounts governing the transactions with Wein¬ 
stein ; that Lansburgh has preserved his original books covering the 
multitudinous transactions, and that no evidence was adduced be¬ 
fore the Auditor by which Lansburgh could in any sense be charged 
with commingling the funds of a principal with his own. 
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The long array of citations furnished by counsel for the defend¬ 
ant (Auditor’s Exhibit B) has been examined, but the facts set 
forth in the cited cases differ so materially from the facts now un¬ 
der consideration, that the cases mentioned by the defendant’s coun¬ 
sel throw no light whatever on the questions presented in the in¬ 
stant case. 

22 In view of the foregoing, the Auditor finds that there is 

justly due and owing to Lansburgh by Weinstein the sum 
of $1,447.23, together with the interest on said amount from April 
11, 1912, at the rate of six per centum per annum until paid; ex¬ 
clusive of all alleged set-offs and just grounds of defense. 

The interest at six per centum per annum on $1,447.23 from 
April 11, 1912, to October 1, 1916, amounts to $388.31. 

The Auditor’s fee, amounting to $75, and the expense incident 
to reporting and transcribing the testimony at the hearings held 
before the Auditor, amounting to $92.50, making a total of $167.50, 
have been advanced by the plaintiff, but, in view of all attending 
facts and circumstances, the Auditor recommends that these' costs 
be assessed against the defendant. This recommendation is made 
for the reason that the voluminous record is compared principally 
of testimony adduced in refuting the contentions of the defendant. 


Respectfully submitted. 


Oct. 10, 1916. 


H. L. DAVIS, 

Auditor Supreme Court, D. C. 


23 Supreme Court of the District of Columbia. 

Friday, December 12th, 1919. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Upon consideration of the Auditor’s Report, the exceptions thereto, 
and the motion for judgment, filed herein, it is, by the Court this 
12th day of December, 1919, ordered, that exceptions two to nine, 
inclusive, be and the same are hereby overruled, and that exception 
numbered one be and the same is hereby sustained; and it is fur¬ 
ther ordered, that this cause be, and the same is hereby re-referred 
to the Auditor of this Court with directions to audit and state the 
accounts between the parties, the Court now noting, for the plain¬ 
tiff, its exceptions to the aforesaid action in sustaining exception 
number one and in referring the cause to the Auditor. 
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Report of the Auditor. 
Filed January 27, 1920. 


1 


* 


1. Pursuant to the terms of the order of re-reference filed in the 
above-entitled cause on December 12, 1919, the Auditor, upon the 
competent and admissible oral and documentary evidence before 
him, has stated in the schedule hereto annexed, the account between 
The Julius Lansburgh Furniture and Carpet Company and Morris 
Weinstein. 

24 2. On January 15, 1920, notice to counsel representing 
the parties, was duly given, that a hearing would be held 

on Tuesday, the 20th of January, 1920, at 2:30« o’clock P. M. Such 
hearing was duly held, there appearing J. Barrett Carter, Esq., on 
behalf of the plaintiff, and Joseph T. Sherier on behalf of the de¬ 
fendant. 

3. Counsel for the respective parties being of opinion that the 
order of re-reference of December 12, 1919, did not contemplate the 
taking of additional testimony in this cause, no further testimony 
was adduced. Reference is here made to the transcript of the record 
of proceedings before the Trial Justice on Friday, October 31, 1919, 
a copy of which is attached hereto. In view of the foregoing, the 
Auditor proceeded with the statement of the account upon the rec¬ 
ord. Exhibit No. 1, introduced in evidence at the hearing before 
the Auditor on July 20, 1916, bears the “O. K.” of Schw T eyer, who 
was the agent of the defendant. The contents of said exhibit are 
similar to the particulars of demand annexed to the plaintiff’s decla¬ 
ration, except that said particulars of demand charges an item of 
protest fees in the sum of $2.33 against the defendant, and gives the 
defendant credit for the sum of $36.25 for a standing desk and re¬ 
volving chair returned. The plaintiff by its counsel has voluntarily 
waived any and all claim to items hereinafter listed. Therefore the 
Auditor has not considered it needful to go into the question as to 
the sufficiency of the evidence in support of these items, the plain¬ 
tiff having resolved the doubt in favor of the defendant. The items 
involved are— 

25 


Sept. 22, 1911. 1 Oak table.$12.50 

Nov. 23, “ 1 Wardrobe . 10.50 

Mch. 30, 1912. 4 Chairs, delivered Sept. 21, 1911. 8.00 

Apr. 5, “ 100 Folding chairs . 12.50 

Apr. 5, “ 10 Couches, 

10 Mattresses, 

20 Pillows, 

10 Comforts . 30.00 

Apr. 11, “ Protest fees . 2.33 


$75.83 
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Commission at 12*/2% on $36.25, being value of standing 


desk and revolving chair returned. 4.53 

Interest on note . 15.00 

Total . $95.36 


4. The defendant has not been charged with the first six items 
above mentioned, aggregating $75.83. For the two last mentioned 
items, namely, commission $4.53 and interest $15.00, the defendant 
has been given credit. 

5. The Auditor finds that furniture, the cost price of which 
aggregated $636.90, was delivered by the plaintiff to the defendant, 
and that the defendant agreed to pay the plaintiff said cost price 
with a profit of 12^% thereon which amounts to $79.61; that fur¬ 
niture, the agreed price of which aggregated $765.80, was delivered 
by the plaintiff to the defendant, and that the defendant agreed to 
pay the plaintiff said agreed price of $765.80, but on which amount 
of $765.80 there was no agreement that the defendant was to pay 

the plaintiff a profit of 12^%; and that certain furniture 

26 belonging to the plaintiff was hired by the defendant for the 
use of which the defendant agreed to pay the plaintiff the 

agreed price of $165.00. The aforementioned items amount to 
the sum of $1,647.31, and the defendant is shown as charged with 
said amount in the annexed schedule. 

6. The Auditor also finds that certain furniture theretofore deliv¬ 
ered by the plaintiff to the defendant at an agreed price to be paid 
by the defendant to the plaintiff, was returned by the defendant 
to the plaintiff. The defendant is given credit for such return of 
furniture at the agreed price; also with the amount of 12 V 2 % 
profit on that portion of said returned furniture on w T hich such 
profit was charged against the defendant at the time the furniture 
was delivered to the defendant. On other furniture returned the 
Auditor does not find that a profit of 12V 2 % was charged against 
the defendant, hence for the return of the same no credit on account 
of 12 1 /£% profit, is given. The balance found to be due from the 
defendant to the plaintiff, according to the debit and credit items in 
the schedule, is $1,353.87. 

7. In the declaration the plaintiff claims interest. The item of 
interest being readily computable on, and easily added to, the 
balance found to be due from the defendant to the plaintiff, and it 
being felt that the directions of the re-reference do not cover a find¬ 
ing as to interest, no computation of interest has been included in 
the statement of account by which the above-mentioned balance is 
reached. 

8. It appears that on November 27, 1911, the plaintiff and the 
defendant settled the account between them to said date, in which 

settlement it appeared that the sum of $11,459.83 was then 

27 due from the defendant to the plaintiff and for which amount 
the defendant gave his notes to the plaintiff, which notes 

have been fully paid; hence, the matters involved in the account 

3—3505ci 
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settled by the parties on November 27, 1911, are not included in the 
statement of account in the annexed schedule. 


Respectfully submitted, 
Jan. 27, 1920. 


H. L. DAVIS, 

Auditor Supreme Court, D. C. 


Certificate of Counsel. 
Filed February 19, 1920. 


* * 


* * * * * 


I, Joseph T. Sherier, do hereby certify that I am one of the coun¬ 
sel for the defendant in the case of The Julius Lansburgh Furniture 
and Carpet Company vs. Morris Weinstein, Law No. 54,725; that 
I have read the amended exceptions to the auditor’s report hereto 
attached and in my opinion the matters of law therein stated are 
well founded in law. 

JOSEPH T. SHERIER. 


Affidavit. 

******* 

Joseph T. Sherier being first duly sworn, deposes and says that 
he is the agent and attorney of the defendant, Morris Wein- 
28 stein; that he has personal knowledge of the facts herein¬ 
after stated and that he makes this affidavit for and on be¬ 
half of the said defendant, who is now absent from the District of 
Columbia; that the amended exceptions filed to the auditor’s report 
in this cause are not filed for delay, and that the allegations of fact 
in said amended exceptions are true to the best of his knowledge 
and belief. 

JOSEPH T. SHERIER. 

Subscribed and sworn to before me this 19th day of February, 
1920. 

[seal.] GERTRUDE ELLIS, 

Notary Public, D. C. 


Amended Exceptions to Report of Auditor. 

******* 

Comes now the defendant in the above entitled cause and excepts 
to the report of the Auditor filed herein upon the following grounds: 

1. The Auditor erroneously and illegally excluded the proffered 
testimony of George L. Peckham to the effect that the furniture 
and furnishings delivered by the plaintiff to the defendant could 
have been purchased in the open market between November, 1911 
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and April, 1912, for between $7,000 and $7,500. (Stenographic rec¬ 
ord, p. 128.) 

The foregoing exception is based on the ground that the contract 
alleged in the pleadings to exist, and as found by the auditor (Re¬ 
port top p. 2) required the plaintiff to account to the de- 

29 fendant by showing the cost to the plaintiff of the furniture 
in question, and that the testimony of defendant’s witnesses 

(Weinstein, Record pp. 130, 136 and 144; and Spates’ record p. 
114) tended to show that the plaintiff had never furnished or ex¬ 
hibited to the defendant the original invoices of the manufacturers 
or any other evidence showing the cost of the furniture to the plain¬ 
tiff ; and that in the absence of such evidence, the testimony sought 
to be introduced by the defendant was the best obtainable. 

2. The Auditor erred in admitting in evidence on behalf of the 
plaintiff carbon copies of certain letters alleged to have been written 
by the plaintiff to the defendant, dated February 6, 8, 15, 23; March 
1, 2; April 2, 6; May 9, 11, 15, 23; June 4, 5, 1912, because it ap¬ 
peared that no request or notice to produce the originals of such let¬ 
ters had been made of the defendant (R. bottom p. 55 and p. 56) and 
there was nothing to show that the originals could or would not have 
been produced upon proper notice in that behalf (R. 56). 

3. The Auditor erred in finding as a fact that the plaintiff had 
produced all essential books and records pertaining to the transac¬ 
tions between it and the defendant, (Auditor’s report, p. 6); because 
Lansburgh testified (R. pp. 105, 106, 107), that the plaintiff kept no 
record in its books showing the amount paid by it to the manufac¬ 
turer for the furniture in question, but that it delivered to the de¬ 
fendant the manufacturers’ invoices, which showed the cost of said 

furniture to it; while the defendant Weinstein testified that 

30 neither the said invoices nor any other evidence of the cost 
to the plaintiff of said furniture was furnished or delivered 

to him (Record pp. 130, 135, 136). Upon this issue of fact the 
defendant claims the right and desires a trial by Jury. 

4. The Auditor erred in finding as a fact that the invoices from 
the manufacturers covering the furniture purchased by Lansburgh 
for Weinstein were delivered to the defendant, and that the defend¬ 
ant was properly accountable for their non-production before the 
auditor (report p. 4), because upon this issue of fact the plaintiff’s 
witness Lansburgh (R. p. 52) testified that he delivered the manu¬ 
facturers’ invoices to the defendant Weinstein, while the defendant 
testified (record p. 130) that the invoices showing the cost of the 
furniture to the plaintiff were not exhibited or delivered to him. 
Upon this issue of fact the defendant claims the right and desires 
a trial by Jury. 

5. The Auditor erred in finding as a matter of law that the plain¬ 
tiff was not bound to account to the defendant for the money ex¬ 
pended by the plaintiff in defendant’s behalf (report p. 3) because 
the pleadings (plaintiff’s bill of particulars) (R. p. 147) show, as 
does the testimony of Weinstein and Lansburgh, (R. p-. 133 and 
86) respectively that the plaintiff was to purchase the furniture for 
the defendant and deliver it to him at the net cost to plaintiff plus 
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freight from point of shipment, and that plaintiff was to receive from 
the defendant, as compensation for such service, 12%% of the cost 
price of the furniture to plaintiff. Although the auditor found 
(report p. 2) that the contract between the parties was as testified 
to by the witnesses Lansburgh and Weinstein, he held, as a 

31 matter of law, that such a contract did not create the relation 
of principal and agent, and did not impose upon the plaintiff 

the duty to account to the defendant as to the net cost to the plaintiff 
of the furniture in question. 

6. The Auditor erred in finding as a fact that the plaintiff had 
produced all essential books and records pertaining to the transac¬ 
tions between plaintiff and defendant (Report p. 6), and that the 
plaintiff had preserved its original books covering the transactions 
in question (Report p. 7); because the witness Lansburgh testified 
that the plaintiff destroyed its records of orders for furniture after 
one year (R. p. 70) and that it had no books of account, checks or 
vouchers showing the amount paid by it to the manufacturers for the 
furniture in question (R. pp. 66, 67) and that the only record it had 
of the cost of said furniture to it was contained in the manufac¬ 
turers’ invoices which were delivered to the defendant; but which 
the defendant (record pp. 130, 135, 136) testified had never been 
delivered to him nor had any evidence of the cost of said furniture 
to the plaintiff been exhibited or delivered to the defendant. On this 
issue of fact the defendant desires a trial by Jury. 

LECKIE, COX & SHERIER, 

A ttys, for Deft. 

32 Motion for Judgment. 

Filed June 10, 1920. 

* * * * * * * 

Plaintiff moves for judgment now against the defendant in the 
sum of $1,353.87 with interest at the rate of 6% per annum as well 
as for costs; for reasons for this motion plaintiff states that all of the 
questions raised by the pleadings and evidence have been, on de¬ 
fendant’s motion, heard, investigated and reported on, by the Auditor 
of this Court, and all of the exceptions to the report of the Auditor, 
filed herein by defendant’s counsel have already been passed upon by 
this Court and are such that they can and should be determined by 
the Court on this motion and upon a consideration of the pleadings 
and proceedings had before the Auditor as filed herein. 

FRANK J. HOGAN, 

J. BARRETT CARTER, 
EDMUND L. JONES, 

Attorneys for Plaintiff. 
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Notice of Hearing. 

To Messrs. Leckie, Cox and Kratz, 

Attorneys for Defendant: 

Take notice that the foregoing motion will be for hearing on 
Friday, June 18, 1920, at 10 o’clock, a. m. or as soon thereafter as 
counsel can be heard. 

FRANK J. HOGAN, 

J. BARRETT CARTER, 
EDMUND L. JONES, 

Attorneys for Plaintiff. 


33 Acknowledgment of Service. 

Service of copy of the foregoing motion for judgment and notice 
of its hearing acknowledged this 15th day of June, 1920. 

JOSEPH T. SHERIER, 

Attorney for Defendant. 


Supreme Court of the District of Columbia. 

Wednesday, June 30th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice preading. 

* * * * * * * 

Come now the parties hereto, by their respective attorneys of 
record and thereupon, the Exceptions filed February 19th, 1920, to 
the Auditor’s Report filed herein January 27th, 1920, heretofore 
argued and submitted having been considered are hereby overruled 
and said report of the auditor is confirmed. 

Further upon consideration of the motion filed June 16", 1920, 
by plaintiff’s attorneys for judgment for $1,353.87, as found by said 
auditor’s report, with interest, it is ordered that said motion be. and 
the same is hereby granted. 

Wherefore, it is considered that the plaintiff recover herein of the 
defendant the sum of Thirteen Hundred Fifty-three and 87/100 
Dollars ($1,353.87), with interest thereon from the 11th 
34 day of April, 1912, together with costs of suit to be taxed by 
the clerk and have execution thereof. 

From the foregoing, the defendant by his said attorney in open 
court, notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking to operate as a supersedeas is hereby 
fixed in the sum of Two Thousand Dollars. 
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Memoranda. 

July 10, 1920.—Supersedeas bond approved and filed. 

July 23, 1920.—Time to submit Bill of Exceptions extended to 
September 1, 1920. 

August 27, 1920.—Bill of Exceptions submitted. 


Opinion of the Court. 

Filed September 1, 1920. 

* * * * * * * 

June 30, 1920. 

The Court (Mr. Justice Siddons): In the case of the Julius Lans- 
burgh Furniture and Carpet Co. vs. Morris Weinstein, which was an 
action for a balance claimed to be due by the plaintiff for cer- 

35 tain furniture sold by the plaintiff to the defendant, the case 
was referred to the auditor under the provisions of Section 

254, and immediately following sections of the Code, and there was 
a hearing before the Auditor and a report by him, and upon the 
coming in of that report there were various exceptions of law and 
of alleged fact, which came on for hearing, with the result that all 
of the exceptions, both of law and of fact, save one, were overruled. 
The sustaining of that one involved a re-reference to the Auditor, 
because of his failure to state an account between the parties, with 
the usual accompanying schedules, as the order of reference to him 
required. 

The re-reference has taken place, and a new report has been filed 
by the Auditor, to which some exceptions of law and of alleged fact 
have been filed by the defendant. 

The Court has had no difficulty at all with respect to the exceptions 
of law, which are overruled, and there are left for determination 
to-day, therefore, the exceptions of fact which I must determine in 
order to dispose of this motion by the plaintiff for judgment. 

The question that has been discussed and considered by the Court 
is not at all free from difficulty. The exceptions as to alleged fact go 
to the ruling of the Auditor on evidential matters before him. To 
illustrate what I mean, take the third exception, which is in the 
following language: 

The Auditor erred in finding as a fact that the plaintiff had pro¬ 
duced all essential books and records pertaining to the transactions 
between him and the defendant. 

Giving the page of the report of the Auditor on which that 

36 appears. It then goes on to assign the reasons why it is al¬ 
leged that it is an error of fact, by appropriate references to 

the record before the Auditor. 
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The question that has troubled the Court is whether that is the 
kind of an exception which, under the provisions of the Code re¬ 
ferred to, must be tried by a jury. As I have remarked before, the 
legislation is not simple. Indeed, I think the criticism is warranted 
that it is a rather clumsy piece of legislation. But we find in Sec¬ 
tion 254 this statement : 

The party excepting thereto shall point out particularly the item 
or items in such report and account excepted to, and state the grounds 
of such exception. 

What does the language “the item or items in such report.” mean? 
Of course, on the theory of the defendant it means that any finding 
or conclusion reached by the Auditor on disputed pieces of evidence 
before him, where there is a conflict of evidence, comes within the 
meaning of the statute, and as counsel for the defendant very 
frankly stated at the hearing, it meant that any such exception of 
fact would open up the matter for trial by the jury. 

A very interesting opinion has just been handed down by the 
Supreme Court of the United States, I think a unanimous opinion, 
through Mr. Justice Brandeis. The Court there had to deal, among 
other things, with the question of the power of a Federal Court to 
appoint an auditor in an action which in its nature was a common 
law action, and in the course of that opinion, sustaining the power 
of the Federal Court to appoint an auditor in the absence of any 
statutory authority—of course, we do not have that question here, 
because we have an auditor provided for by statute—he dis- 
37 cusses somewhat the purpose of a reference to the auditor, and 
what shall be done with the report of the auditor when it 
shall come in, with exceptions to it. While I do not wish to be under¬ 
stood as saying that the opinion in that case determines the question 
1 am dealing with here, yet it is, I think, rather enlightening and 
helpful, and as I read that opinion, the purpose and the function 
of a reference to the auditor, and of the exceptions which may prop¬ 
erly be taken, and which send the case to the jury for trial, contem¬ 
plate, as it seems to me, the ultimate issue as to whether or not, in a 
case grounded on account, there are certain items of credit or debit 
as to which the auditor has erred, with the result that either there 
has been a mistaken allowance of credit, or a mistaken charge of a 
debit, and whenever that situation presents itself, then the con¬ 
stitutional right of trial by jury, upon facts of that character, is 
preserved, and the case must go to the jury. 

Is such a situation presented by the alleged exceptions of fact in 
this case? As I understand the contention of the counsel for the 
defendant, it comes to this, that if it should be finally determined 
that the auditor was in error in his conclusions on the conflicting 
evidence before him, as to whether or not the plaintiff had produced 
his books, etc., which was the basis of the exception I read a few 
moments since, the result would be, necessarily, a finding for the 
defendant. 

Examining the record in this case, I do not think that is necea- 
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sarily so, or so at all. If the auditor was right in finding, as he does, 
and as, according to the evidence before him, he was war- 

38 ranted in doing, that at a given moment the plaintiff submitted 
to the defendant a statement of account, showing what he 

claimed as a result was due him by the defendant, and that account 
was o. k.’ed approved, by a representative of the defendant, whose 
relation to the defendant and to the transactions which formed the 
basis of this cause of action and out of which it grew, clothed him 
with authority to so approve the account submitted, it ends the case 
in favor of the plaintiff. 

It would appear from such examination as I have been able to make 
of the papers that the final result of the auditor’s report is to find a 
balance due to the plaintiff of even less than that which was ap¬ 
proved by the defendant’s representative. 

I am not sure that the phrase in the statute “item or items in such 
report and account excepted to” does not mean items of credit or 
debit that go to figure in the account upon which the cause of action 
is grounded, and not whether the auditor rightly or wronglv reached 
conclusions from conflicting evidentiary facts not specifically di¬ 
rected to any item or items of the account. 

Of course, we have always to keep steadily in mind the consti¬ 
tutional right of trial by jury, but if the exceptions now before the 
court were submitted to the jury, the jury would be required to 
find whether or not the conclusions of the auditor on evidentiary 
facts, as to which there was, as I have said, conflict of testimony, were 
correct or not. If that is a correct interpretation of the statute, it 
would be far better that we did not have it, or, having it, that we 
never made a reference to the auditor. If an exception of 

39 such so-called fact can be directed to the conclusion reached 
by the auditor on conflicting testimony as to evidentiary facts, 

in the hearing before him, it is useless, it is a waste of time, it is a 
waste of money, to refer a case. It prolongs the final determination, 
involves both parties in expenditure of money and expenditure of 
time, and as a result counsel has simply to take some exceptions based 
upon the conclusions of the auditor on some of these disputed evi¬ 
dentiary facts to have the whole case reopened before a jury. 

I cannot think that Congress intended that, but rather that it 
intended, as the Supreme Court points out in the recent opinion to 
which I have referred, that the purpose of such a reference is to 
clarify the issues which lie at the basis of the cause of action, the 
case made out by the plaintiff, and the defense interposed by the 
defendant, reducing them in number, making them clear, serving 
somewhat the function of a pleading, to eliminate all that is irrele¬ 
vant and immaterial, or about which there is or can be an agreement 
between the parties, and produce as a final result clear-cut issues of 
fact for the triers of the fact, the jury, to determine in the usual 
way. 

We really need an authoritative interpretation of these provisions 
of our Code for our guide here. We need to know the scope of the 
legislation, whether or not it means what I have endeavored to indi¬ 
cate it is my judgment that it does mean, or whether it means that 
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every evidentiary fact on which the auditor has occasion to pass in 
reaching a conclusion, there being a conflict of testimony before him, 
is open to exception to be tried by a jury. 

These being the views I entertain about the matter, I think 

40 the exceptions of fact, as well as the exceptions of law, must 
be overruled, and that being so, the motion for judgment for 

the amount stated by the auditor in his report now before the Court 
should be sustained. The motion therefore will be granted. 

Mr. Sherier: If your Honor please, from listening to what you 
have had to say on this motion I fear that maybe our position was 
not made entirelv clear. 

My recollection is that I urged upon your Honor that this was 
really an exception to the average case of accounting, in that there 
was evidence in this case from the defendant’s side that no account¬ 
ing was ever made to them, and therefore it would have been im¬ 
possible for us to indicate any particular item that was erroneous, 
because we did not know. It might have been, if the books had all 
been produced showing the amount that the plaintiff had paid, that 
his statement was correct, in which event there would have been no 
exception at all. But the exception was to the failure of the plaintiff, 
who we contend was our agent, to account for money he had spent 
owing to us. The exception was to the ultimate fact, that the plain¬ 
tiff had not produced his books showing what he had paid for the 
defendant. Of course, we are required under the rule to set out the 
ground on which that exception is based, and that is what we at¬ 
tempted to do. We think that is not merely an evidentiary fact, 
but it is an ultimate fact, and if on the trial of that particular issue 
to the jury the jury found that the plaintiff had failed to keep and 
produce accurate books showing what he had spent for his principal, 
the Court would be bound to direct a verdict in our favor be- 

41 cause of failure to prove that very thing. 

The Court: I understood, of course, that the contention of 
the defendant here was that this was a case for an accounting be¬ 
tween the parties, they standing somewhat in a fiduciary relation; 
but the action brought is a common law action. I have forgotten 
now whether it is in assumpsit or on the common counts. 

Mr. Sherier: It is on the common counts. It is based on an ac¬ 
count with respect to which there is practically no dispute. But 
there is a set-off which comes into the case and opens up all of the 
transactions between the parties, and which it is claimed requires 
an accounting by the plaintiff showing just what is due. 

The Court: I do not believe I misapprehend your views about it. 

Mr. Sherier: I was afraid your Honor had, from what you said. 

The Court: No, I do not think I did. Of course, it is my duty and 
my responsibility to settle these questions as they come before me 
according to my best judgment, and I have done it. I will say to 
counsel that there are other justices of this Court who share in the 
difficulty I have found in interpreting this statute. 

Mr. Sherier: With the average account I think the statute would 
mean that you would have to point out the different items, but in 
a case where the information with respect to the accuracy of the 
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dealings is in the possession of the other party, it seems to me that a 
strict application of that rule ought not to be made. 

Your Honor has, then, overruled the exception? 

42 The Court: Yes; or, if you like, I grant the motion for 
judgment. That is a final action from which an appeal can 

be taken. 

Mr. Sherier: I desire now to note an appeal, and I would like to 
have your Honor fix a supersedeas bond. 

The Court: Can you agree upon an amount? 

Mr. Carter: I should think about $2,000 would be enough. 

Mr. Jones: I think that is all right. 

The Court: Two thousand dollars. 

Mr. Sherier: Your Honor will allow me an exception to the over¬ 
ruling of each exception of law and fact? 

The Court: Yes. 

Supreme Court of the District of Columbia. 

Monday, January 3rd, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * * * * * * 

The Court having this day signed the Bill of Exceptions taken at 
the hearing on exceptions to the auditor’s report, now hereby orders 
the same made of record nunc pro tunc. 

43 Assignments of Error. 

Filed January 13, 1921. 

****** * 

Now comes the defendant, Morris Weinstein, appellant, and as¬ 
signs for review on appeal errors committed by the trial court in the 
following particulars: 

1. In severally overruling the defendant’s amended exceptions 
numbered 1, 2, 3, 4, 5 and 6 to the reports of the Auditor. 

2. In granting judgment for the plaintiff on the reports of the 
Auditor over the objection and exception of the defendant. 

LECKIE, COX & SHERIER, 

Attorneys for Defendant. 

Designation of Record. 

Filed January 13, 1921. 

* * * * * * * . - 

The Clerk in preparing the record on appeal in this cause, will 
please embody therein the following: 
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1. The declaration, particulars of demand and affidavits in sup¬ 
port thereof. 

2. Pleas of the defendant and affidavit in support thereof. 

3. Joinders of issue. 

4. Orders referring cause to Auditor. 

5. Reports of Auditor and amended exceptions of defend- 
44 ant thereto. 

6. Motion for judgment and order overruling amended ex¬ 
ceptions and entering judgment for plaintiff on reports of Auditor; 
notation of appeal in open court by defendant; motion of super¬ 
sedeas. 

7. Notation of filing and approval of appeal bond. 

8. Memorandum of Orders extending time for submission of bill 
of exceptions. 

9. Memorandum of submission and signing of bill of exceptions 
(copy of bill of exceptions which was signed in duplicate to be filed 
in Court of Appeals). 

10. Memorandum of Orders extending time for filing of transcript 
of record. 

11. This designation; and assignments of error. 

LECKIE, COX & SHERIER, 

Attorneys for Defendant. 


45 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 44, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54725 at Law, wherein The Julius 
Lansburgh Furniture and Carpet Company, a corporation, is Plain¬ 
tiff and Morris Weinstein is Defendant, as the same remains upon 
the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
1st day of February, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 


• MORGAN H. BEACH, 

Clerk, 


E. W. 
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46 Filed Aug. 27, 1920. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 

Law. 

No. 54725. 

Julius Lansburgh Furniture and Carpet Company, Plaintiff, 


vs. 

Morris Weinstein, Defendant. 

To Edmund L. Jones, J. Barrett Carter, Esquires, 

Attorneys for Plaintiff: 

Please take notice that we shall, on Friday, the 27th day of Au¬ 
gust, 1920, at ten o’clock a. m., or as soon thereafter as counsel can 
be heard, submit to the Justice then sitting in the Supreme Court of 
the District of Columbia, the annexed bill of exceptions, copy of 

which is herewith presented to you. 

LECKIE, COX & SHERIER, 

Attorneys for Defendant. 

Copy of this notice and bill of exceptions annexed hereto, received 
this 12th dav of August, 1920. 

FRANK J. HOGAN, 

J. B. CARTER, 

EDMUND L. JONES, 

Attorneys for Plainiiff. 


47 In the Supreme Court of the District of Columbia. 

Law. 

No. 54725. 

Julius Lansburgh Furniture and Carpet Company, Plaintiff, 

vs. 

Morris Weinstein, Defendant. 

j 

Bill of Exceptions . 

This cause came on to be heard before Mr. Justice Siddons upon 
the pleadings, the report and account of the auditor, the amended 
exceptions of the defendant to said report, the motion of the plain¬ 
tiff for judgment upon said report, and after argument by counsel 
for the respective parties, the Court overruled each of the several ex¬ 
ceptions of the defendant to the report of the Auditor and entered 
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judgment for the plaintiff upon said report. To the action of the 
Court in overruling each of defendant’s exceptions to said report, and 
entering judgment thereon, the defendant through his attorney, in 
open court, then and there duly excepted, and each of said excep¬ 
tions was then and there separately and severally entered upon the 
minutes of the Court. 

Be it remembered that each of the separate and several exceptions 
taken by counsel for the defendant as hereinbefore set forth was 
taken by said counsel then and there, and each of said exceptions was 
then and there separately and severally entered upon the minutes of 
the Justice presiding at the hearing and counsel for the defendant 
then and there prayed the Court, and now prays the Court, to sign 
and seal this bill of exceptions in which is accurately set forth said 
exceptions, and at the request of counsel the same is accord- 

48 ingly signed and sealed and made a part of the record in this 
cause this 3rd day of January, 1921. 

F. L. SIDDONS, 

Justice. 

We agree. 

FRANK J. HOGAN. 

J. B. CARTER, 

• EDMUND L. JONES. 

49 [Endorsed:] Law No. 54725. Julius Lansburgh Furni¬ 
ture and Carpet Company, Plaintiff, vs. Morris Weinstein, De¬ 
fendant. Bill of exceptions. Law offices of Leckie, Cox & Sherier, 
817 Southern Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3505. Morris Weinstein, appellant, vs. The Julius Lansburgh 
Furniture and Carpet Company, a corporation. Court of Appeals, 
District of Columbia. Filed Feb. 10, 1921. Henry W. Hodges, 
clerk. 
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IN THE 


Court of appeal? of the District of Columbia 


No. 3505. 


Morris Weinstein, Appellant , 

vs. 

Julius Lansburgh Furniture and Carpet Company, 

a corporation, Appellee. 


BRIEF FOR APPELLANT. 


Statement of Case. 

This appeal is from a judgment of the Supreme 
Court of the District of Columbia upon the report of 
the Auditor in an action at law referred to him under 
the provisions of Chapter 4 of the Code. 

The suit was brought by Julius Lansburgh Furniture 
and Carpet Company, a corporation, as plaintiff in 
the court below, to recover on the common counts from 
the defendant, Morris Weinstein, the sum of $1,447.23, 
for certain goods sold to him as specified in the par¬ 
ticulars of demand accompanying the declaration (R., 
p. 1-7). 

In addition to the general issue, the defendant, Wein¬ 
stein, filed a plea of set-off alleging in substance that 
prior to the time of the alleged sales in 1912 of the 
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goods specified in the bill of particulars, he had paid 
the plaintiff over $1,000 more than it was entitled to re¬ 
ceive upon a tentative settlement for goods delivered to 
him in 1911. This plea was accompanied by an affidavit 
of defense in which Weinstein more specifically set out 
that in the fall of 1911 he had purchased certain fur¬ 
niture from the plaintiff (subsequently turned over 
to the Winston Hotel) under an agreement whereby 
he was to pay to the plaintiff the actual net cost of 
the furniture to it, plus a profit of 12y 2 %, the amount 
to be determined from the invoices which the plaintiff 
should receive from the manufacturers; that while 
the defendant, on November 27, 1911, gave the plain¬ 
tiff notes in the sum of $11,459.83 for the goods so 
purchased, and subsequently paid the notes, the notes 
were given for the estimated cost of the goods without 
the production by the plaintiff of the invoices, at the 
request of the plaintiff, to enable it to obtain cash dis¬ 
counts from the manufacturers for the defendant’s 
benefit and upon the understanding and agreement that 
after certain changes and substitutions had been made 
in the goods that had been delivered up to that time, 
the invoices would be produced by the plaintiff to show 
to the defendant the actual cost to the plaintiff of the 
goods, and any overpayment represented by the 
notes would be returned to the defendant; but that 
the plaintiff thereafter refused to produce the said in¬ 
voices in accordance with the agreement, which invoices 
upon being produced he averred would show that the 
plaintiff was overpaid in 1911 an amount in excess of 
that claimed against the defendant in the declaration 
(R., p. 7-10). 

In pursuance of Chapter 4 of the Code, the case was 
referred to the Auditor “to audit and state the ac- 
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counts and dealings between the parties’’ (R., p. 11). 
The Auditor’s report, (R., p. 11-15) found that the 
defendant owed $1,447.23, the amount claimed in the 
declaration; but upon a re-reference, the first report 
failing to state the account in detail, he reported the 
balance due from the defendant to be $1,353.87. (Para¬ 
graph 6 of second report; R., p. 16-18.) 

On the hearing before the Auditor, the defendant 
offered evidence to establish his plea of set-off, includ¬ 
ing evidence in conflict with that of the plaintiff to 
show that the plaintiff at the time payment of $11,459- 
.83 was made by him, had not produced the invoices 
from the manufacturers to show the actual net cost of 
the furniture to it, and that it had since failed and re¬ 
fused to produce them (see exceptions 3, 4 and 6, R., 
p. 19-20). In the absence of the invoices, the defendant 
offered evidence to show the fair market price at which 
the furniture could have been bought by Lansburgh, 
but the Auditor refused to receive such evidence (ex¬ 
ception 1, R., p. 18-19). 

Aside from the minor points in controversy, which 
the report disposed of to the satisfaction of both par¬ 
ties, the Auditor found in effect that defendant had 
failed to establish his plea of set-off, and with respect 
to the matters involved therein, was not entitled to 
have an accounting, nor any credit against the plain¬ 
tiff. 

To certain specific findings of law and fact by the 
Auditor, upon which he based his conclusion as to the 
plea of set-off, the defendant filed exceptions (R., p. 
18-20). All of the exceptions were overruled by the 
Court, and judgment entered for the plaintiff upon 
the report. 
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Assignments of Error. 

The defendant assigns for review on appeal errors 
of the Court: 

1. In severally overruling the defendants excep¬ 
tions (six in number) to the Auditor’s report; and 

2. In granting judgment for the plaintiff upon the 
report (R., p. 26). 


Argument. 

Chapter 4 of the Code (sections 254, 255) provides 
that when an action at common law grounded upon an 
account, has been referred to the Auditor to audit and 
state the accounts and dealings between the parties, 
either party excepting thereto 11 for errors in law or 
fact therein,” 

‘‘ shall point out particularly the item or items in 
such report or account excepted to, and state the 
ground of such exceptions,” 

and that 

“When such exceptions are filed, the Court shall 
enter the cause on the trial calendar of the term 
in which they are filed in its proper place and the 
issues made by said exceptions shall be tried and 
determined in the same manner as other issues of 
law or fact made by the pleadings in an action at 
common law, and any part of such report and ac¬ 
count not so excepted to shall be adjudged to be 
conclusive between the parties on such trial.” 

The result of the Court’s action is to deny the de¬ 
fendant a jury trial upon any of the issues of fact 
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raised by the plea of set-off; and thus, notwithstand¬ 
ing the defendant’s exceptions to certain findings in 
the report to make the report conclusive between the 
parties. 

Inasmuch as the legal sufficiency of the plea of set-off 
has not been questioned at any stage of the proceed¬ 
ings, it is believed that this result cannot be justified 
under the statute unless it appears that the findings 
of law exceped to are correct, and the findings of fact 
excepted to are immaterial to the decision of the case. 

All the exceptions (aside from number 2, which is 
abandoned) raise questions subordinate to the general 
inquiry as to whether the defendant is entitled to a 
jury trial, on his plea of set-off. They will accordingly 
all be considered together. 

Under the plea of set-off, the primary question is, 
Was the payment of November 27, 1911, made after 
final settlement, as upon an account stated, or was it 
made upon an estimate of the actual cost, and subject 
to subsequent accounting and adjustment as contended 
bv the defendant? 

The Auditor found against the defendant on this 
primary question, holding that the dealing in 1911 was 
separate and distinct from the transaction on which 
the plaintiff sues, and that, therefore, “ Weinstein is 
properly foreclosed from any attempt to present this 
second and distinct transaction as a continuation of 
the first” (R., p. 13); “that the plaintiff settled the 
account between them on November 21, 1911, in which 
settlement it appeared that the sum of $11,459.82 was 
then due, for which amount the defendant gave his 
notes, which notes have been fully paid; hence, the 
matters involved in the account settled by the parties 
on November 21, 1911, are not included in the state- 
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ment of account” by the Auditor (paragraph 8, R., 
p. 17). 

In reaching this conclusion the Auditor had to deal 
with two propositions of fact relied upon by the defend¬ 
ant to sustain his plea, viz: 

1. The furniture was purchased under an agree¬ 
ment which required the defendant to pay the plaintiff 
the actual net cost to it, plus a profit of 12%%; 

2. The invoices from the manufacturers showing the 
actual cost of the furniture to the plaintiff, were not 
produced when the payment of $11,459.82 was made 
by the defendant November 21, 1911, but were to be 
subsequently produced to determine the actual cost. 

The Auditor sustained propostion 1, as to which 
there was no conflict, his finding as to the agreement 
for the purchase of the furniture being as follows: 

“* * * the defendant, Weinstein, contracted 

orally with Julius Lansburgh Furniture and 
Carpet Company, a corporation, to furnish and de¬ 
liver certain furniture and furnishings at Winston 
Hotel in this city; the plaintiff, hereinafter re¬ 
ferred to as Lansburgh, was to furnish defendant 
with certain furniture and furnishings at the 
actual net cost to Lansburgh, of the articles, plus 
12%% profit to plaintiff, plus freight from points 
of shipment to Washington.” (Auditor’s Report, 
R., p. 11.) 

With respect to proposition 2, however, the testi¬ 
mony was in direct conflict as to whether the invoices 
were furnished by the plaintiff and the actual net cost 
of the furniture to the plaintiff determined and agreed 
upon. On this disputed point of fact the Auditor found 
for the plaintiff, saying: 


“The testimony adduced before the Auditor con¬ 
vinces him that the invoices and freight bills re¬ 
ferred to throughout these proceedings were left 
with the defendant, and that he is properly ac¬ 
countable for their non-production before the 
Auditor.” 

The conflicting testimony on this point (proposition 
2) is specifically pointed out in exceptions 1, 3, 4 and 
6, by appropriate references to the record before the 
Auditor. (R., p. 18-20, and opinion of Judge Siddons, 
R., p. 22, 24). The ground of all these exceptions is 
in substance that “the defendant offered evidence to 
show that the plaintiff had never furnished or ex¬ 
hibited to the defendant the original invoices of the 
manufacturers or any other evidence showing the cost 
of the furniture to the plaintiff” (exception 1, p. 19); 
while the plaintiff offered evidence to show that it 
‘ ‘ kept no records in its books showing the amount paid 
to the manufacturers for the furniture in question, but 
that it delivered to the defendant the manufacturers’ 
invoices, which showed the cost of the furniture to it” 
(exception 3, R., p. 19-20). 

Whether the conflict of testimony upon this proposi¬ 
tion entitles the defendant to a jury trial upon his plea 
of set-off, is the question considered by Judge Siddons 
in his opinion, and the question now to be determined 
by this Court. 

The Auditor’s conclusions which the Court sustained, 
apparently were influenced by views believed to be 
erroneous with respect to (1) the function of the plea 
of set-off, and (2) the duty of the plaintiff under the 
contract set up by that plea. 

The language of the Auditor quoted above indicates 
the view on his part that the transaction in 1911 was 
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separate and distinct from that sued upon, and that 
the defendant was therefore, foreclosed from relying 
on anything that arose in connection therewith as a 
defense to the plaintiff’s suit—a view obviously not 
correct in the light of Chapter LIII of the Code, au¬ 
thorizing the set-off of— 

‘‘Mutual debts and claims under contract be¬ 
tween the parties to a common law action * 
whether said debts or claims be of the same or 
different nature or degree and whether the claims 
be for liquidated debts or unliquidated damages 
for breach of contract.” (Sec. 1563.) 

With respect to the contract relied upon under the 
plea of set-off, the defendant contended that as a 
matter of law the contract established a sort of fiduci¬ 
ary relation between the plaintiff and defendant like 
that between an agent and his principal, imposing upon 
the plaintiff the duty of accounting for, or showing to, 
the defendant, the actual net cost of the goods upon 
which the profit was to be computed (K., p. 25). The 
Auditor, however, took the opposite view, saying in 
part: 


“The allegation that Lansburgh was the agent 
of Weinstein is not presented to the Court in any 
paper filed in the case, and the Auditor maintains 
that it is too late to here present the question for 
the first time. In other words, it is not an issue 
raised by the pleadings, and upon which no testi¬ 
mony was adduced before the Court. The defend¬ 
ant cannot now attempt to cure the legal infirmities 

of his defense by beclouding the issues.” * * * 

* * * * * 

“From the testimony adduced before me and a 
close scrutiny of the record evidence, the view I 
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take of this case is that there is no plausible 
ground upon which to rest the contention of Wein¬ 
stein that Lansburgh was his agent. It is certainly 
clear that the contention of Weinstein is not sup¬ 
ported by any legitimate inference from the testi¬ 
mony. ’ ’ 

Thus, apparently the Auditor treated Weinstein as 
being in the same position as if he had walked into the 
Lansburgh store in November, 1911, and bought goods 
at the prices marked thereon, and at the conclusion 
of his purchases had given his check in payment. The 
fact that the plaintiff had contracted to supply the 
furniture at actual net cost to it, plus a profit of 12}4%, 
is waived aside as immaterial to the defendant’s con¬ 
tention that the plaintiff was to show, and had failed to 
show, such actual net cost by production of the in¬ 
voices of the manufacturers. 

It hardly seems necessary to cite authorities to show 
the unsoundness of this position of the Auditor, which 
is challenged by defendant’s 5th exception (R., p. 19- 
20). Clearly, if the plaintiff agreed to supply furni¬ 
ture at actual net cost to it, plus 12%%, he was bound 
to show to the defendant the actual net cost as the basis 
of any final settlement with the defendant. 

The Court in overruling the exceptions, does not 
specifically discuss the contract between the parties, 
nor the question raised by exception 5 as to the duty of 
the plaintiff to account for the actual net cost of the 
furniture to it. The opinion seems to rest primarily 
upon the proposition that the exceptions do not relate 
to an “item or items” of the kind that may be excepted 
to under the statute. We quote the language of Judge 
Siddons: 
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“I am not sure that the phrase in the statute 
‘item or items in such report and account excepted 
to’ does not mean items of credit or debit that go 
to figure in the account upon which the cause of 
action is grounded, and not whether the auditor 
rightly or wrongly reached conclusions from con¬ 
flicting evidentiary facts not specifically directed 
to any item or items of the account. 

“Of course, we have always to keep steadily in 
mind the constitutional right of trial by jury, but 
if the exceptions now before the court were sub¬ 
mitted to the jury, the jury would be required to 
find whether or not the coyiclusions of the auditor 
on evidentiary facts, as to which there was, as I 
have said, conflict of testimony, were correct or 
not. If that is a correct interpretation of the stat¬ 
ute it would be far better that we did not have it, 
or having it, that we never made a reference to 
the Auditor ,, (R., p. 24). 

“We really need an authoritative interpretation 
of these provisions of our Code for our rule here. 
We need to know the scope of the legislation, 
whether or not it means what I have endeavored 
to indicate it is my judgment that it does mean, 
or whether it means that every evidentiary fact 
on which the auditor had occasion to pass in reach¬ 
ing a conclusion, there being a conflict of testimony 
before him, is open to exception to be tried by a 
jury. 

“These being the views I entertain about the 
matter, I think the exceptions of fact, as well as 
the exceptions of law, must be overruled” (R.,p. 
24, 25). 

# * * • • 

“Of course, it is my duty and my responsibility 
to settle these questions as they come before me 
according to my best judgment, and I have done 
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it. I will say to counsel that there are other 
justices of this court who share in the difficulty I 
have found in interpreting this statute’* (R., p. 25). 

This ruling it is thought, cannot be reconciled with 
the opinion of this Court, in Lincoln v. Virginia Port¬ 
land Cement Company, 49 App. D. C. 33. In that case 
Lincoln excepted to a finding of the Auditor that an 
account had been stated between the parties on a cer¬ 
tain date. A ground of exception was that the evidence 
wholly failed to establish the existence of an account 
stated. Referring thereto this Court said: 

“In his report the auditor states specifically the 
ultimate facts upon which he based his conclusion 
that there was an account stated between the par¬ 
ties. * * * 

“The latter (Lincoln) in his exceptions makes 
no specific objection to any of these findings, does 
not point out ‘ particularly the item or items there¬ 
in to which he objects,’ but contents himself with 
saying that ‘the evidence taken before the auditor 
wholly fails to establish the existence of any ac¬ 
count stated between the plaintiff and the defend¬ 
ant.’ This is entirely too indefinite to raise any 
question of fact for submission to a jury. The 
facts found clearly disclose an account stated, and 
the court did not err in so deciding as a matter of 
law. 

“Chapter 4 of the Code is a valid exercise of 
legislative power. Simmons v. Morrison, 13 App. 
D. C. 161, 169. It does not deprive a party, in a 
proper case, of a trial by the common law triers 
of fact, but provides a simple and workable method 
by which he may secure it. If the facts upon which 
the auditor finds against him are specifically de¬ 
nied by him , he may have them tried by a jury; 
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but, if he refuses to deny them specifically, and 
thus fails to raise an issue of fact, he has no just 
cause for complaint if the court holds as a matter 
of law that he had not made out a defense.” * * 

The purpose of the Code to facilitate and not to 
impair the right of trial by jury thus recognized by 
this Court, appears from Sec. 255, which provides that 
“the issues made by the exceptions shall be tried and 
determined in the same manner as the other issues of 
law or fact made by the pleadings in an action at com¬ 
mon law,” and it is further emphasized by Sec. 256 
which authorizes the submission to the jury of part of 
the issues at a time, if they are so numerous as to 
create confusion, or the pursuance of “such other 
course as the rules of the court may prescribe to facili¬ 
tate the determination of such issues.” As Judge 
Siddons aptly observed— 

“The purpose of such reference is to clarify the 
issues which lie at the basis of the cause of action, 
the case made out by the plaintiff, and the defense 
interposed by the defendant, reducing them in 
number, making them clear, serving somewhat 
of the function of a pleading to eliminate all that 
is irrelevant and immaterial, or about which 
there is or can be an agreement between the 
parties, and produce as a final result clear-cut 
issues for the triers of the facts, the jury to de¬ 
termine in the usual way.” (R., p. —.) 

Such a result is exactly what was sought, and in 
part effected, in this cause by the reference to the 
Auditor. It will be noted from the pleadings and from 
the Auditor’s report that a number of questions arose 
upon the general issue tendered by the defendant; 
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among them, whether the furniture for which the 
plaintiff sued was properly chargeable against Wein¬ 
stein personally or against the Winston Hotel Com¬ 
pany, a corporation controlled by him; whether 
Schweyer was properly to be regarded as the agent of 
Weinstein or of the Winston Hotel Company; and 
whether certain items in the plaintiff’s bill of particu¬ 
lars were proper charges. These questions were all 
disposed of by the Auditor to the satisfaction of both 
parties, who have accepted his account of their deal¬ 
ings in 1912. 

Instead of stating the dealings between the parties 
in 1911, the Auditor held that the defendant is fore¬ 
closed as upon an account stated, from questioning 
whether the plaintiff was overpaid on November 21, 
1911, for the furniture supplied prior to that date, and 
in reaching this conclusion found upon the sharply con¬ 
flicting evidence before him that the invoices had been 
turned over to the defendant Weinstein and that he 
and not the plaintiff was responsible for their non¬ 
production. If, instead of this finding, the Auditor had 
found upon the conflicting evidence that the invoices 
had not been produced by the plaintiff, it would have 
followed that the defendant’s right to an accounting 
under his plea of set-off was established. The excep¬ 
tion to this finding was, therefore, more far reaching 
than any exception merely to an item or items of debit 
or credit in a statement of account. And if the Code 
provision forbids such an axception, then certainly the 
defendant is denied a jury trial upon a material issue 
of fact on which there is a direct conflict of testimony. 

The case is analogous to one in which the defendant 
might plead the statute of frauds in a suit necessitat¬ 
ing an accounting upon a contract. If, on conflicting 
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evdence, the Auditor should report that the plea was 
established and an accounting therefore unnecessary, 
the plaintiff would be in substantially the position now 
occupied by the defendant in this case with respect to 
his plea of set-off. Under the rule announced by the 
court below, the plaintiff in such case could not except 
to the findings of fact supporting the conclusion of the 
Auditor, because such finding would not be items of 
debit or credit , and judgment accordingly would go 
against the plaintiff without a trial by jury on the facts 
involved in the plea of the statute of frauds. 

In view of the purpose for which it was intended, it is 
believed the Code provision can not reasonably be con¬ 
strued as designed to produce such a result. It is also 
believed that even under the most literal interpretation 
of the language used no such result is necessary. Sec¬ 
tion 254 specifically authorizes judgment to be entered 
“in accordance with said (Auditor’s) report and ac¬ 
count unless exceptions arc filed thereto for errors in 
law or fact therein. ’ 7 This language is broad enough to 
authorize exceptions to any error of laiv or fact in 
either the report or the account. We, therefore, con¬ 
tend that when any contested question, presented to 
and passed upon by the Auditor, is of such character 
that the decision of the case may depend upon the 
answer, the party adversely affected may except to 
the finding of the Auditor, and if the finding is one of 
fact upon conflicting evidence he will in every such 
case be entitled to a trial by jury. 

The opinion of this Court quoted above, shows clearly 
that in the Lincoln case, specific findings of fact upon 
which the Auditor’s conclusion was based, not items of 
debit or credit, were regarded as items in the report 
subject to exception. 
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The interpretation placed upon Chapter 4 in its 
application to this case by the Court below, results in 
the holding that a conclusion of law or finding of fact 
by the Auditor may be excepted to only when it relates 
to an item of debit or credit and not when it goes to the 
basis of the entire claim asserted by one of the parties. 
This holding is believed to be out of accord with the 
purpose and intent of the Code in Chapter 4, incon¬ 
sistent with the full exercise of the constitutional right 
of trial by jury, which it concededly was designed to 
facilitate and not to impair, and in conflict with the 
opinion of this Court in the Lincoln case. 

And because the holding results in denying the de¬ 
fendant a jury trial upon his exceptions to a specific 
finding of fact material to the decision of the issue pre¬ 
sented by his plea of set-off, it is respectfully sub¬ 
mitted that the judgment of the Court below should be 
reversed. 

Joseph W. Cox, 

Joseph T. Sherrier, 
Attorneys for Appellants. 
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Morris Weinstein, Appellant , 

vs. 

The Julius Lansburgh Furniture and Carpet Com¬ 
pany, a Corporation, Appellee. 


BRIEF FOR APPELLEE. 


This is an appeal from the judgment of the Supreme 
Court of the District of Columbia entered against 
appellant, defendant below, upon the report of the 
Auditor of the Court in a common law action referred 
to him under the provisions of Chapter 4, Code, D. C. 
The case was “upon motion of the defendant’s at¬ 
torney * * * referred to the Auditor * * * 

to audit and state the accounts and dealings between 
the parties hereto, with instructions to report his 
findings herein to” the Court. (R., p. 11.) 
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Appellee, plaintiff below and hereinafter so re¬ 
ferred to, sued appellant, hereinafter called defendant, 
at law in assumpsit, to recover the sum of $1,447.23, 
the price of goods sold and delivered by plaintiff to 
defendant. The declaration was accompanied by an 
affidavit under the 73rd rule and an itemized bill of 
particulars. 

Defendant pleaded in bar and by plea of set-off, and 
his affidavit of defense under the 73rd rule raised no 
question respecting the claim set up by plaintiff’s de¬ 
claration and bill of particulars, but, admitting that 
claim, relied to defeat it altogether upon a claim of 
set-off in an uncertain sum which, defendant alleged, 
he “believed” would exceed “to the extent of at least 
$1,000” the “balance owing to the plaintiff” on the bill 
of goods for which plaintiff sued. (R., pp. 9, 10.) 

It is important to note at the outset that were it not 
for the plea of set-off, and the affidavit in support 
thereof, plaintiff would have been entitled under the 
73rd rule to judgment on his affidavit of merit. Not 
only did the defendant in the pleadings concede the 
claim upon which plaintiff sued, but at the bar of the 
Court defendant’s counsel admitted that there was no 
dispute as regards the merit of plaintiff’s claim, and 
that the sole reliance of defendant was his alleged 
counterclaim. The trial court having inquired as to 
the precise nature of the declaration, counsel for the 
defendant answered: 

“It is on the common counts. It is based on a 
count with respect to which there is practically no 
dispute. But there is a set-off which comes into 
the case and opens up all of the transactions be¬ 
tween the parties, and which it is claimed requires 
an accounting by the plaintiff showing what is 
due.” (R., p. 25.) 
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This statement of defendant’s counsel was made in 
open court after all of the evidence in the case was in 
and shows that at the time of the pleadings and at the 
end of the case no dispute was raised with respect to 
plaintiff’s claim against defendant and the latter 
pitched his entire asserted right to defeat that claim 
upon his plea of set-off. 

Immediately, therefore, we meet the nub of this case 
which is this: There is not presented the slightest 
evidence to sustain the plea of set-off. There is 
nothing in the record from which this Court can find 
that there was anything to submit to a jury in support 
of the alleged set-off. The remarkable contention is 
made that without any evidence to support defendant’s 
counterclaim in an action at law the defendant must 
prevail and the plaintiff be defeated if the latter fail to 
overcome by proof the allegations of the set-off plea. 
As an afterthought, as an examination of the record 
will clearly show, defendant attempted to convert this 
action at law into a suit in equity by a principal against 
an agent for an accounting of the funds of, or expendi¬ 
tures made for, the principal. Section 1565, Code, 
D. C., expressly provides that: 

'‘A defendant who files a plea of set-off, founded 
on a claim against the plaintiff, shall be deemed 
to have brought an action at the time of filing such 
plea against the plaintiff for the matters mentioned 
in the plea.” 

The record does not contain the evidence which was 
before the Auditor and court below, nor any bill of ex¬ 
ceptions thereof, and it is submitted, therefore, that 
there is nothing before this Court upon which there 
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can be any finding that there were any controverted 
issues of fact to be tried by jury. 

The record consists of (a) pleadings; (b) two re¬ 
ports of the Auditor, on the second of which judgment 
was rendered, and which finds, what indeed was undis¬ 
puted, that defendant was indebted to plaintiff in the 
sum claimed in the declaration and set forth in the 
bill of particulars, subject to a few trivial and conceded 
credits; (c) exceptions filed by the defendant to the 
Auditor’s report; (d) an orally delivered opinion of 
the trial court; (e) the judgment; (f) the bill of ex¬ 
ceptions which merely recites that exception is taken 
to the action of the trial court in overruling defend¬ 
ant’s exceptions to the Auditor’s report and in enter¬ 
ing judgment thereon for plaintiff. The evidence that 
was before the Auditor and before the trial court is 
nowhere included in the record presented to this 
Court. There is nothing in the record here upon which 
to base a finding adverse to the judgment of the court 
below. Counsel for defendant seems to consider that 
their own ex parte statements contained in their ex¬ 
ceptions filed to the Auditor’s report below have the 
same effect as a bill of exceptions and bring into this 
Court for review what they in their exceptions allege 
was the purport of evidence taken in the cause. Even 
a statement filed in the case by the trial justice would 
not have that effect or “be equivalent to a bill of ex¬ 
ceptions.” Metzger v. Metzger , 35 App. D. C., 391. 
It is elemental of course that a party to an action at 
law who asserts in an appellate court that there were 
controverted issues of fact to be tried to a jury below 
must properly present those facts to the appellate 
tribunal when he seeks to have reversed a judgment 
which he claims results from the failure of the.trial 
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court to submit disputed questions of fact to the jury. 
That has not been done here. The appellate court 
“cannot presume error. It must be made manifest. 
The presumption is the other way.” Cliquot v. United 
States, 3 Wall., 114. 

In the absence of a bill of exceptions from the record 
on appeal in an action at law from which it can be seen 
that the facts did not warrant the action taken below, 
the appellate court will assume that action to be in 
accordance with the evidence. Metzger v . Metzger, 35 
App. D. C., 389. 

“Since the evidence upon which the decree was 
founded is not before us, we must assume that it 
supported the decree.” Wedderburn v. Wedder- 
biirn , 46 App. 1). C., 149, per Mr. Justice Robb, 
loc. cit., 154. 

“Appellees now move the Court to affirm the 
decree because, the statement of evidence having 
been stricken from the record, there is nothing 
left but the pleadings and the decree of the court. 
The motion is well taken. There is no question 
raised on the pleadings. The hearing was on bill, 
answer and evidence. The evidence having been 
stricken from the record, the decree must stand. 
Its correctness is to be presumed. The decree is 
affirmed, with costs.” Hines v. Hines, 43 App. 
D. C., 277, 280, loc. cit., 282. 

The situation disclosed by the foregoing quotation 
from the Hines case is undistinguishable from that 
presented here. The hearing in this case was on the 
pleadings, the evidence, and the Auditor ’s report. The 
evidence having been omitted from the record the situ¬ 
ation is precisely as though it had been, as in the Hines 
case, “stricken from the record.” The judgment must 
stand. “Its correctness is to be presumed.” 
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The judgment of the court below is assumed to be 
correct until the contrary appears. It is not sufficient 
to produce a record from which it does not appear 
whether it is right or wrong. Simpson v. Baker, 2 
Black, 581, 17 Law Ed., 263. 

In a court of error every presumption is in favor of 
the validity of the judgment brought under considera¬ 
tion. Error must appear affirmatively before there 
can be a reversal. Boley v. Griswold, 20 Wall., 486. 

As we have already seen at the instance of the de¬ 
fendant himself this case was referred to the Auditor 
of the Court. Defendant excepted, successfully, to the 
first report filed by the Auditor and the cause was re¬ 
ferred to the Auditor. Thereupon the Auditor filed a 
complete report which will be found on pages 16-18 of 
the record. Defendant filed certain exceptions to this 
report (R., pp. 18-20); plaintiff filed motion for judg¬ 
ment; the exceptions were overruled, the plaintiff’s 
motion granted, and this appeal followed. Defendant 
seems to proceed upon the theory that in such circum¬ 
stances his mere assertion that there were controverted 
facts requires that the case, which has been referred to 
the Auditor at his own instance, should be entirely re¬ 
opened for a jury trial. 

“ Whether the wines named were the same with 
those in question of the claimant, except in name, 
or not, and if they differed in quality and price, to 
what extent they differed, is not disclosed in the 
bill of exceptions. If there be such differences as 
was assumed by the counsel for the defendant, it 
should have been made to appear, by setting out 
either evidence which proved it, or an admission 
by the judge to that effect. Either would have 
been sufficient. Their place cannot be supplied by 
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the allegations of the counsel.” Cliquot v. United 
States, 3 Wall. (70 U. S.), 114. 

Aposite to the situation here is the recent decision 
of the Supreme Court of the United States in the 
matter of Walter Peterson as receiver of the Inter¬ 
state Coal Company, 253 U. S., p. 300: 

“The command of the Seventh Amendment that 
the right of trial by jury shall be preserved does 
not require that old forms of practice and proce¬ 
dure be retained. (Citations.) It does not prohibit 
the introduction of new methods for determining 
what facts are actually in issue, nor does it pro¬ 
hibit the introduction of new rules of evidence. 
Changes in these may be made. New devices may 
be used to adapt the ancient institution to present 
needs and to make it an efficient instrument in the 
administration of justice.” (P., 310.) 

In the Peterson case, “an action at law,” the cause 
was referred to an auditor. We quote again the Su¬ 
preme Court: 

“It may be assumed that, if accepted by the 
court, the report [of the Auditor] would be ad¬ 
mitted at the trial before the jury as prima facie 
evidence both of the evidentiary facts and of the 
conclusions of fact therein set forth. The report, 
being evidence sufficient to satisfy the burden of 
proof (Wyman v. Whicher, 179 Mass., 276, 16 N. 
E., 612), would tend to dispense with the introduc¬ 
tion at the trial before the jury of evidence on any 
matter not actually in dispute. The appointment 
of the Auditor would thus serve to shorten the 
jury trial, by reducing both the number of facts to 
be established by evidence and the number of 
questions in controversy. A more intelligent con- 
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sideration of the issues submitted to the jury for 
final determination would result.*’ 

The foregoing is, we submit, conclusive of the appeal 
here. The Supreme Court says that the Auditor’s re¬ 
port is sufficient to satisfy the burden of proof, that it 
prima facie (and, of course, in the absence of any other 
evidence conclusivelv) establishes both the evidentiary 
facts and the conclusions of fact set forth in the Audi¬ 
tor’s report. Referring to the Auditor’s report in the 
instant case, pages 1G-18 of the record, it will be found 
that he sets forth as conclusions of fact (a) that the 
goods itemized in plaintiff’s bill of particulars were 
delivered to the defendant, accepted by him, and not 
paid for; (b) that the prices charged are as agreed; 
(c) that certain credits claimed by defendant and con¬ 
ceded by plaintiff and allowed by the Auditor; (d) that 
the attempted counterclaim of defendant made the sub¬ 
ject of his plea of set-off involved a matter that had 
been the subject of an account stated and settlement 
between plaintiff and defendant, prior to the creation 
of the debt represented by plaintiff’s claim in this case. 

“Exceptions 11, 12 13, 16 and 17 are perhaps 
sufficiently definite to raise a question of fact for 
the determination of a jury, but the matters 
covered by them, except two small items, are all 
embraced, the Auditor found, in an account stated 
between the parties. Whether or not he was 
authorized to make this finding is a point we shall 
examine in a moment; but if he was and the ac¬ 
count stated is binding, the matters referred to are 
not open to further investigation. * * * The 

cause was referred to the Auditor, as we have 
seen, 4 to audit and state the account and dealings 
between the plaintiff and the defendant and to re- 
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port the same with his conclusions.’ An account 
stated was a part of ‘the dealings between’ the 
parties and therefore the Auditor was empowered 
to find whether or not one existed and, if so, its 
scope. 

“In his report the Auditor states specifically 
the ultimate facts upon which he based his con¬ 
clusion that there was an account stated between 
the parties. ” (Lincoln v. Virginia Portland Ce¬ 

ment Company, 49 App. D. C., 33, 36-7, per Mr. 
Chief Justice Smyth.) 

So here the record contains not one fact, not one 
shred of evidence, to controvert the ultimate fact upon 
which the Auditor found as a fact that there had been 
an account stated and settlement in November, 1911, 
between the parties of all matters involved in defend¬ 
ant’s plea of set-off. (R., pp. 13, 17.) 

Every presumption is in favor of the correctness of 
the findings of the Auditor. To upset them affirmative 
evidence that they were erroneous is necessary. The 
record before this Court is not only bare of evidence 
which would justify the finding that the Auditor was 
wrong, but is naked of any evidence whatever. The 
report of the Auditor being evidence “both of the facts 
and conclusions of fact therein contained.” (Eichberg 
v. U. S. Shipping Board Emergency Fleet Corporation, 
49 W. L. R., 418, loc. cit., 420, per Mr. Justice Van 
Orsdel), and there being no evidence contra presented 
to the Court here, from which it can be seen or inferred 
that the Auditor’s findings and conclusions of fact 
were erroneous, it necessarily follows that the judg¬ 
ment must be affirmed. 

Said this Court in France v. Coleman, 29 App. D. C., 
286: 
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“It is well settled that the conclusions of such 
a referee, depending upon the weighing of con¬ 
flicting evidence, have every reasonable presump¬ 
tion in their favor, and are not to be set aside un¬ 
less mistake or error therein is made clearly to 
appear. Tilghman v. Proctor, 125 U. S., 136, 149, 
31 L. Ed., 664, 668, 8 Sup. Ct. Rep., 894. ‘The 
findings of a master or an auditor, concurred in 
by the court below, are to be taken as presump¬ 
tively correct, and will be permitted to stand, un¬ 
less some obvious error has intervened in the ap¬ 
plication of the law or the principles of the decree 
under which he acts, or some important mistake 
has been made in the evidence, and which has been 
clearly pointed out and made manifest. 9 Richard¬ 
son v. Van Auken, 5 App. D. C., 209, 213; Grafton 
v. Paine , 7 App. D. C., 256, 266; Smith v. American 
Bonding & T. Co., 12 App. D. C., 192, 198; Hutch¬ 
ins v . Munn, 28 App. D. C., 271. * * * 99 

Applying the foregoing in a case, such as the instant, 
where there is nothing in the record to show, either 
clearly or otherwise, that there was a mistake or an 
error in the report of the Auditor or the finding of the 
court below, which “are to be taken as presumptively 
correct, and will be permitted to stand, unless some 
obvious error has intervened,’ ’ the road to affirmance 
is straight. 

And said the Supreme Court of the United States in 
Hutchins v. Munn, 109 U. S., 246: 

“The findings [of an Auditor] should not be set 
aside unless it is shown that there has been an 
error in law or a conclusion of fact unwarranted 
by the evidence.’’ 

And here, we repeat, there is no evidence presented 
from which the Court can find that an error of any 
kind was made. 
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It might be interesting, but it would be entirely 
profitless, to follow the example of the learned counsel 
for the defendant and discuss the contentions referred 
to in their exceptions. But we cannot give their ex¬ 
ceptions the effect of a bill of exceptions. Metzger v. 
Metzger , supra. It is too elemental to require the 
citation of authority that this Court cannot review 
facts claimed to have been adduced by either or both 
parties in an action at law without a bill of exceptions 
settled in due form of law, bringing here those facts 
or the substance thereof. It would be a new and an 
extremely dangerous practice that would give the 
effect of a bill of exceptions to an ex parte statement 
filed in the trial court by the counsel for one of the 
parties to a litigation. Yet that in effect is what de¬ 
fendant’s counsel seek to do here. A reference to 
their brief will show that for substantiation of their 
claims that there were alleged conflicts in the testimony 

with relation to material matters of fact thev refer to 

* 

statements imported into their exceptions to the Audi¬ 
tor’s report. 

Substantially conceding y^t the defendant had pro¬ 
duced no testimony in support of his affirmative com¬ 
mon law action represented by his plea of set-off, de¬ 
fendant’s counsel assert that it was incumbent upon the 
plaintiff to affirmatively disprove the defendant’s 
claim,—a new and novel proposition incapable of being 
sustained in reason or upon authority. 

It is respectfully submitted that the judgment ap¬ 
pealed should be affirmed. 

Frank J. Hogan, 

Edmund L. Jones, 
Attorneys for Appellee. 

Washington, D. C., September 21, 1921. 



